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BFM guidance on lay off & short time working 

 

 

Overview 

There are in two separate and distinct parts of the Employment Rights Act 1996 covering short time 
working and its close cousin ‘lay off’ (i.e. where no work is provided for a whole week).   
 
One part of the Act allows an employee who has been laid off or put on short time to claim a 
redundancy payment.   However, in reality, it has proven rare (up until now at least) for employees 
in the furniture industry to be laid off or put on short time according to the statutory definitions for 
the length of time necessary to release the 'triggers' to make a claim.  However, the second aspect 
of the law will apply universally where the normal working days of the week are reduced.  This 
relates to statutory guaranteed payments.   
 

The contract of employment and the right to reduce working time 

If there is no written or implied right to introduce short time or to lay someone off, the agreement 
of the individual employee is required to reduce working time. Otherwise, its imposition will be in 
breach of contract entitling the employee to resign and claim constructive dismissal or choose to 
remain in employment and claim an unlawful deduction of wages.  A term will only be implied into 
a contract if there a custom of short time work/lay off which is 'reasonable, certain and notorious'.  
In basic terms, this means that no worker would have entered into service without looking to it as 
part of the contract of employment.  The Statute is silent on notice to be given before short time or 
lay off is introduced but in general terms a reasonable period would be expected apart from an 
emergency situation and typically a minimum of 5 days notice is used in our industry.  Tribunals 
have held that even where the contractual right exists, there is an implied term in an employee’s 
contract of employment that lay off will be for a reasonable period.  There is no set period - it will 
depend on each circumstance - it could be a few weeks or much longer.     

 

Employers' may also wish to note an important employment appeal tribunal (EAT) case decided in 
2003 International Packaging Corporation (UK) Ltd v Balfour and others.  Mr Balfour and his fellow 
employees were employed on a basic working week of 39 hours.  He claimed that there was no 
express term within his contract that allowed for short time working and that by introducing it the 
company had done so unilaterally - that is without his or the other employees agreement.  He 
claimed that the reduction in pay amounted to an unauthorised deduction from wages.  The 
Company argued that the consent of the union in previous years meant that there was an implied 
term.  On this occasion, a notice had been posted on the notice board concerning the 
implementation of short time working and the union had not, initially, objected.  The union 
subsequently raised their objection on behalf of the employees. The EAT ruled that no agreement 
had been reached with the union to implement short time working and that there was no implied 
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term in the contract to do so.  It said that there was nothing to suggest that employees has agreed 
to an open-ended commitment to accept short time working hours and lesser wages whenever the 
employer chose unilaterally to declare it.   There was therefore an unlawful deduction of wages.  
 

Guaranteed Payments 

The statutory scheme obliges employers to pay a certain amount of days when work would 
normally be done but is not.  Payments may arise because of a lack of work or because of some 
external cause such as a power cut.  The payments only cover complete workless days and 
therefore any days where some work is done would not attract payment.  For example, if your 
short time week comprises of 3 full days and 2 half days of work, no guaranteed payments are due.  
Nor is a payment due if an employee unreasonably refuses an offer of suitable alternative work 
(even outside of his contractual duties) or fails to comply with a reasonable requirement to be 
available for work should it resume. To qualify, an employee must be employed for one month 
before the day payment is due.  For a 5-day worker, the scheme provides for a maximum of 5 days 
of guaranteed pay within any 3-month rolling period.  Therefore, any other workless days in this 
period will not be paid.   The entitlement is pro-rata for employees who work less than 5 days a 
week (e.g. a part time employee working 3 days a week is limited to a maximum of 3 days of 
guaranteed payments in the 3-month period).  

 

The current rate is £29 per day, although it usually changes in April but no announcement yet has 
been made of an increase for 2020. 

 
This is a maximum payment and if an employee's normal pay for the day in question is less than the 
prevailing guaranteed rate, then the lesser payment is due.  The 3-month periods are rolling 
periods ending with the workless day in question.  Therefore, for any one workless day it is 
necessary to look back over the last 3 months and count the number of guaranteed payments 
received.  If the total is less that the maximum allowed a guaranteed payment is due, whereas if 
the number of guaranteed payment received are at or above the maximum, a payment is not due.   
A guarantee payment is classified as earnings.  The amount of the guarantee payment should be 
included in the gross amount of the employee’s earnings for the relevant earnings period, and NICs 
calculated in the normal way on the gross amount. 
 

Claiming redundancy pay 

Under the statutory ‘trigger’ scheme, ’lay off’ is a week without any work and remuneration.  ‘Short 
time working’ occurs when there is a reduction in work with the result that the employee earns less 
than half a 'week's pay'.  In this context, statutory guaranteed payments do not count towards 
remuneration as far as a week's pay is concerned.  To be able to make a claim for redundancy the 
person must have been laid off or put on short time working (i.e. earning less than half a week’s 
pay) for: 
 

• 4 or more consecutive weeks OR a total of 6 weeks (no more than 3 being consecutive) in any 
period of 13 weeks 

 
The procedure is complicated and must be followed rigorously by the employee, who, first, should 
give the employer written notice of the intention to claim redundancy and this should be within 4 
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weeks of the last of the weeks of lay off or short time.  If the employer wishes to contest liability, a 
written counter notice must be served within 7 days and the employer’s only successful defence at 
a tribunal is to show that there was a period of at least 13 weeks of normal working expected to 
begin within 4 weeks.   An employee who leaves under the statutory 'trigger' scheme is expected to 
resign by giving notice to secure a redundancy payment.  This is regarded as a resignation - it is not 
a dismissal (including constructive dismissal).     

 

Calculating whether employee received less than half a week's pay 

• The calculation date is the day immediately preceding the first of the weeks of short time 
working - that is, before the 4 or 6 week period.   This is by Subsection 226 subsection 4 of ERA 
1996 when section 147 is to be relied upon (which relates to the calculation of lay off and 
redundancy 

• To calculate the average pay in this period in order to see whether less than 50% of a week's 
pay has been earned you need to do the following: 

 

Total pay in 12 calendar weeks 

__________________________    

   

Total number of hours in the 12-weeks period 

 

You then multiplied that figure by the normal weekly hours of work (39) 

 

• In calculating the hours and pay - only actual work done is counted and any guaranteed 
payments made are discounted from the total pay figure 

 

• If any work is done in a week then it is counted in the 12 weeks and therefore periods of STW if 
they occurred will be included, even if in that week abnormally low earnings are received.  If no 
work is done and the person is absent from work then it is not counted as it is actual work done 
that is taken into account.  Note, however, that waiting time is likely to count towards earnings 
as the person is required to be in work and is under the direction of the employer and in this 
respect an employee is regarded as working 

 

•  If in any week no work is done, the employer must go back to another week - e.g. week 13 and 
so on. 

 

Note – no indication yet that the change in April 2020 to a 52-week pay reference period instead 
of 12 weeks for variable pay/hours workers will apply to the above calculation, although it is 
quite possible. 

 

The trigger procedure in detail: 

• A claim can be formed by a combination of LO and STW.  He must give the employer written 
notice of intention to claim redundancy.  This notice must be given within 4 weeks of the last of 
the weeks of LO or STW on which the claim is based.  The 3 consecutive weeks is important in 
the context of making a claim, as periods of LO/STW can be inter-disbursed work.  For example, 
an employee who is laid off for 4 weeks may find he is back in work for a further 4 weeks.  He 
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then is laid off for another 3 weeks and works again for 2 weeks.   He could have presented his 
claim in relation to the first 4 weeks of lay but not at the end of the 2 weeks of work as by that 
time he is too late 

 

• If the employer wishes to contest liability, then the employer must serve written counter notice 
to that effect (and it must state that it is being contested) within 7 days of service of the 
employee's notice of intention to claim (NIC).  The notice itself may be withdrawn by the 
employer by a notice of withdrawal in writing - there is no time limit for this 

 

• If the employer has given statutory counter notice and provided the employer has fulfilled his 
requirements, it would be for a tribunal to decide whether an employee is entitled to a 
redundancy payment.  The claim can be only be defeated at this stage if he can show that at the 
date of the service of the NIC, a period of at least 13 weeks of normal working under his 
contract of employment was reasonably to be expected to begin within the next 4 weeks.  The 
tribunal claim itself may not be heard for several months 

 

• The employee must terminate his contract by giving one week's notice or contractual notice, 
whichever is the longer.  The notice need not be in writing but it must be given within 3 weeks 
of the employer's failure to give, or withdraw, a counter notice.  Alternatively, the employee 
may not resign immediately but contest it by taking his claim to an employment tribunal.  The 
tribunal will decide whether he is eligible for a redundancy payment.  If the case has been 
contested, to be able to receive the redundancy payment, the employee must resign within 3 
weeks of the employee being notified of the tribunal decision  

 

• One week's notice of termination must be a full 7 days.  For example, an employee is paid on a 
Friday and works Monday to Friday and wishes to terminate his employment on a Friday.  The 
employee must have give notice no later than the Friday preceding - that is, the notice must 
have run from Friday to Friday for it to be valid 

 

• An employee who leaves under the statutory 'trigger' scheme is expected to resign by giving 
notice to secure his redundancy payment.  This is a resignation.  It is not a dismissal, as the 
scheme does not apply to dismissals (including constructive dismissal).  If the employee wanted 
to claim dismissal, he should not rely on the statutory scheme.  He should leave and claim a 
redundancy payment or compensation for unfair dismissal.  

 

 

 

While every care is taken to ensure that the information this fact sheet contains is accurate, we 
cannot accept legal responsibility for any omissions or inaccuracies, or for any consequences arising 
therefrom. 
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